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United States Court of Appeals for the 
District of Columbia 

No. 6539. ! 

G. Merlaud, Appellant, 
vs. 

National Metropolitan Bank, of Washington, I). C., et al. 

a Supreme Court of the District of Columbia. 

Equity No. 58030. 

G. Merlaud, Plaintiff, 
vs. 

National Metropolitan Bank, of Washington^ D. C., a 
Corporation, as Executor, William Ralston Hunter, El¬ 
len Stringham Hunter, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thO following 
papers were filed and proceedings had, in the abOve-entitled 
cause, to wit: 

1 Bill of Complaint for Injunction. 

Filed December 6, 1934. 

I 

In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity No. 58030. 

G. Merlaud, Plaintiff, 
vs. 

National Metropolitan Bank, of Washington, D. C., a 
Corporation, as Executor, William Ralston Hunter, El¬ 
len Stringham Hunter, Defendants. 

Comes now G. Merlaud, plaintiff, by his attorney in fact, 
and respectfully represents to the Court: 

1. That plaintiff is a resident citizen of the City of Paris, 
France, and at the times here alleged was, and now is, en- 

1—6539a j 
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gaged in the practice of international probate research, un¬ 
der the firm name of Merlaud, Breton, Berger and Jouan- 
net. 

2. That heretofore, February 3, 1931, Isobel H. Lenman 
died testate in the District of Columbia, and on April 20, 
1931, her will was duly admitted to probate by this Court, 
holding a probate Court; and the defendant, National Met¬ 
ropolitan Bank, a corporation, of Washington, D. C., was 
duly appointed executor of said will, qualified as such exec¬ 
utor and is proceeding to the discharge of its duties as 
executor under said will aforesaid. 

3. By the terms of the will of the said Isobel H. Len¬ 
man, the next of kin of Manuel Hunter, deceased, late of 
Tasmania, Australia, were bequeathed a one-eighteenth in¬ 
terest in the personal property of said estate; a part of the 
professional business of plaintiff is the ascertainment of 

heirs and next of kin interested in the estates of de- 
2 cedents and protection of interests of those situated 

at a great distance and unaware of their rights or 
unable to protect same by reason of lack of means. In the 
pursuit of such business plaintiff made an investigation 
which disclosed that William Ralston Hunter and Ellen 
Stringliam Hunter were probably children of the Manuel 
Hunter provided for in the will of Isobel H. Lenman and 
as such entitled to a portion of said bequest to their de¬ 
ceased parent. Each of said children was a non-resident 
of the District of Columbia, each resided in Tasmania, Aus¬ 
tralia, and each was ignorant of the existence of such estate, 
and without assistance could not assert, investigate and 
protect his or her interests in the estate of said Isobel H. 
Lenman and through plaintiff herein was first informed 
that he or she probably was entitled to a share in an estate 
of large value situated outside the Dominion of Australia. 

4. Thereupon, to wit, March 18, 1931, the said William 
Ralston Hunter and Ellen Stringham Hunter, upon being 
acquainted by plaintiff with the fact that they and each of 
them, if their heirship could be proved and established, 
were entitled to an interest in an estate of considerable 
value, voluntarily and upon the promise and agreement of 
plaintiff to establish and prosecute to success such rights 
as they had, voluntarily and without any misrepresentation 
by plaintiff executed and delivered to plaintiff their agree¬ 
ment and contract under seal, whereby, for the considera¬ 
tion therein, expressed, each of said parties agreed to pay 
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to plaintiff thirty-three and one-third per cent out of any 
amount recovered by plaintiff on behalf of said parties, out 
of an estate abroad in which said parties were entitled to 
a distributive share; that in said agreement each! of said 
parties, for the better securing of said amount, agreed to 
execute to plaintiff an assignment against th^ir inter- 

3 est in said estate in such amount, immediately upon 
plaintiff supplying such beneficiaries with fiill infor¬ 
mation and particulars respecting said estate. A copy of 
said agreement is hereto attached, marked “Exhibit A” and 
hereby made a part hereof. 

5. Plaintiff avers that after the execution of said contract 
and agreement to execute such assignment he duW notified 
said heirs that the estate in question was that of Isobel H. 
Lenman, deceased, and gave each full particulars of said 
estate, his and her interest therein, etc., as required of him 
in said contract, and immediately began and undertook 
the assembling of evidence to properly present their claim 
before the executor and the probate court and employed an 
attorney in Washington, D. C., for that purpose, namely 
Mr. T. S. Plowman, an attorney at law, admitted) to prac¬ 
tice before the courts of the District of Columbia, ajnd plain¬ 
tiff performed, and held himself in readiness to! perform 
at all the times here alleged (and continues so to told him¬ 
self in readiness), all of the duties and obligations! required 
of him under said contract and agreement of assignment 
prior to the attempted cancellation and rescission thereof 
by said heirs, hereinafter more fully set forth. 

6. Plaintiff avers that he fully complied with the terms 
and provisions of said contract, but notwithstanding such 
fact, the said beneficiaries, on, towit, September) 19, 1932, 
for the purpose of defeating the rights of plaintiff, at¬ 
tempted to rescind said contract and agreement, and did on 
said date, or prior thereto, employ attorneys in Washing¬ 
ton to notify the executor herein that said heir^ had em¬ 
ployed such other attorneys to represent them inj the mat¬ 
ter of said estate and to further notify such executor that 
said heirs had made no assignment of interest therein, and 
had granted no power of attorney, other than tct such at¬ 
torneys, which said notice such attorneys served on 

4 said executor on or about the date aforesaid, and 
served a copy thereof on the Washingtorj attorney 

of plaintiff. 
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7. Plaintiff avers that lie has heretofore duly notified 
the executor herein of said contract and agreement of 
assignment, but notwithstanding same, the executor, 
through its duly authorized agents and attorneys, has noti¬ 
fied plaintiff, through his attorneys, that the executor in¬ 
tends to ignore such notice and to give no force and effect 
to the contract and agreement of assignment herein, save 
to mention and disclose to the court the fact of such notice 
having been served on such executor; that in its petition, 
recently filed herein by the executor for the appointment 
of a special master in connection with the distribution of 
a fund of $220,000.00, which the executor has on hand for 
partial distribution, the executor has entirely ignored the 
claim of plaintiff and has omitted his name from the list, 
set forth in said petition, of persons alleged by the exe¬ 
cutor to be entitled to participation in said fund. Plain¬ 
tiff avers that, in addition to the fund above mentioned, 
the executor has in its possession or in process of collection 
a large additional fund belonging to said heirs, the amount 
thereof being unknown to the plaintiff. 

8. Plaintiff avers that bv virtue of said contract and 
agreement of assignment, and of plaintiff’s performance 
thereof and readiness to perform same, plaintiff has be¬ 
come entitled to a distributive share of the interests of 
said heirs in said estate, and by reason of the premises he 
has an equitable lien upon the several shares and interests 
in said estate of the defendants, William Ralston Hunter 
and Ellen Stringham Hunter, to the extent of an undi¬ 
vided one-third thereof; that unless restrained from so 
doing by this Honorable Court, the executor will continue 
to ignore said contract and agreement of assignment and 

will distribute the entire portions of their respective 
5 interests in said estate to the said beneficiaries, and 

the collection of the interest agreed to be conveyed 
by them to plaintiff will be frustrated, and plaintiff’s equit¬ 
able lien upon the fund in the possession and in the process 
of collection, by the executor, will be rendered ineffective 
and such contract and agreement of assignment will there¬ 
by be defeated, and the executor will place the fund in 
question beyond the jurisdiction of this Court. 

9. Plaintiff further represents to the court that in the 
event it be determined bv the Court that said agreement 
is unenforceable as an equitable assignment that he is en- 


G. MERLAUD VS. NAT. METROPOLITAN BANK. 5 

titled to reasonable compensation for the services ren¬ 
dered by him to said heirs in connection with }iis efforts 
to properly present their claims to the executor and to 
the probate court, as well as for the reimbursement to him 
of expenses incurred by him in such efforts. Plaintiff avers 
that he received and accepted from said heirs the contract 
and agreement of assignment heretofore set forth, and in 
good faith immediately thereupon instituted and began his 
investigation of the claim of such heirs in orc^er to sub¬ 
stantiate their claim before the executor and the probate 
court; that at large expense he employed agents and rep¬ 
resentatives in Australia for this purpose, as >vell as an 
attorney in Washington, D. C., as hereinbefore alleged, 
to assist him in such connection; that he proceeded to pro¬ 
cure and did procure numerous birth, marriage and death 
certificates from the officials in charge thereof in Tasmania 
and other points in Australia, all of which were duly filed 
by plaintiff’s Washington attorney with the exedutor; that, 
as alleged, he has done and performed all of the obliga¬ 
tions incumbent upon him by reason of said contract afore¬ 
said and has at all times held himself ready and 
6 willing to perform his obligations thereunder, of all 
which facts he has heretofore advised said heirs. 
Plaintiff avers that by reason of the foregoing he has be¬ 
come entitled to an equitable lien against the fund now in 
the hands of the executor, or in process of collection by it, 
for such a sum as the Court may deem proper to allow upon 
the evidence to be submitted in such regard, if feuch action 
becomes necessary. j 

10. Wherefore inasmuch as plaintiff is withqut a plain, 
adequate and complete remedy at law, the premises con¬ 
sidered, plaintiff prays: 

1. That summons issue to each of said defendants, re- 
quiring each to appear and answer the exigencies of this 
bill, and that service by publication, because qf non-resi¬ 
dence, may be had against each of said defendants who are 
non-residents. 

2. That a rule mav be issued against said executor, com- 
manding it to appear on a certain day and show cause, if 
any it has, why it should not recognize said contract and 
agreement of assignment. 

3. That the executor be directed and ordered to report 
to the Court the respective amounts due to the plaintiff 
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under said contract and agreement of assignment from 
each of said heirs. 

4. That an order be entered declaring and adjudging an 
equitable lien to exist against the funds of said heirs in 
the possession of the executor or in process of collection 
by it, in favor of plaintiff, to the extent of one third thereof, 
and/or to the extent of such amount as the Court may 
determine the plaintiff is justly entitled to receive under 
paragraph 9 hereof, enjoining and restraining said exec¬ 
utor from ignoring said contract and agreement of assign¬ 
ment, and directing it to give full force and effect to the 
same. 

7 5. That upon the distribution of the assets of said 

estate, the executor be ordered and directed to pay 
plaintiff a one third interest in said estate of each of said 
heirs and/or to the extent of such sum as the Court may 
determine the plaintiff is justly entitled to receive under 
paragraph 9 hereof, and in the event the executor fails 
therein, that plaintiff have judgment against the executor 
for such amount. 

6. For such other and further relief as to the Court may 
seem just and proper. 

G. MERLAUD, 

Plaintiff, 

1 By WALTER C. COX, 

Attorney in Fact for Plaintiff . 

CHAS. H. MERILLAT, 

T. S. PLOWMAN, 

Attorneys for Plaintiff. 

State of Illinois, 

Cook County, ss: 

Before me, the undersigned authority, on this day person¬ 
ally appeared Walter C. Cox, who, being by me first duly 
sworn, deposes and states that he is the attorney in fact for 
the plaintiff named in the foregoing bill of complaint by 
him subscribed; that he has read and is familiar with the 
contents thereof and that he verily believes the facts therein 
stated are true. 


WALTER C. COX. 
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Sworn to and subscribed before me this 28th !dav of No- 
vember, 1934. 

[seal.] CURT THORNTON, 

Notary Public, Cook County, III. 

. 

i 

State of Illinois, 

Cook County, ss: 

I, Robert M. Sweitzer, County Clerk of the j County of 
Cook, do hereby certify that I am the lawful custodian of 
the official records of Notaries Public of daid County 

8 and as such officer am duly authorized to i^sue certifi¬ 
cates of magistracy; that Curt Thornton, whose name 

is subscribed to the annexed jurat, was at the tifme of sign¬ 
ing the same a Notary Public in Cook County, difllv commis¬ 
sioned, sworn and acting as such, and authorized to admin¬ 
ister oaths and to take acknowledgements and proofs of 
deeds or conveyances of lands, tenements or hereditaments, 
in said State of Illinois, all of which appears from the 
records and files in my office; that I am well acquainted with 
the handwriting of said Notary, and verily believe that the 
signature to the said jurat is genuine. 

The law of Illinois does not require the impression of the 
seal of a Notary Public to be filed in the County Clerk’s 
office. 

In testimony whereof I have hereunto set niv hand and 
affixed the seal of the County of Cook at my office in the 
City of Chicago in the said County this 28 day of Nov., 1934. 

* [seal.] robert m. sweitzer, 

County Clerk. 

9 This agreement made this twenty fifth day of 
March One thousand nine hundred anq thirty one 

between William Ralston Hunter and Ella Stringham 
Hunter both of Corana Tasmania Australia, hereinafter 
called the beneficiaries of the one part and G. Merlaud of 
the firm of Messieurs. Merlaud, Breton, Berger & Jouannet 
of 65 Rue D ’Amsterdam, Paris, Probate Agent^ of the other 
part. 

Whereas the said G. Merlaud has at his own Expense dis¬ 
covered the beneficiaries and has informed them that they 
are entitled to a share in an undistributed estate abroad, 
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the existence of which they the beneficiaries are unaware 
and has agreed with the beneficiaries to give them particu¬ 
lars and information respecting the same with a view of 
the same being got in and recovered it is now therefore 
distinctly understood and agreed that the said G. Merlaud 
shall personally pay any and all expenses incidental to the 
claiming and recovery of the said estate and their title 
thereto including solicitor’s and attorney’s fees and Court 
costs without obligation to the beneficiaries therefor ex¬ 
cepting that if it be determined by the Court that the bene¬ 
ficiaries are entitled to a share in the distribution of the said 
estate then the said G. Merlaud shall have and receive re¬ 
payment of any and all sums so paid from such sum as may 
be awarded them from the said estate. And it is further 
to be distinctly understood and agreed that if the informa¬ 
tion which the said G. Merlaud claims to have in his posses¬ 
sion respecting the said estate hereafter proves to be in¬ 
correct and that the beneficiaries fail to recover any money 
or property then and in such case the said G. Merlaud shall 
have no claim whatsoever against the beneficiaries, their 
only obligation being to pay the commission at the rate 
hereinafter mentioned as and when their share in the said 
estate is actually got in and recovered and not otherwise. 
And as remuneration for his services the said G. Merlaud 
shall be entitled to charge and shall be paid by the bene¬ 
ficiaries a commission at the rate of Thirtv-three and one- 

%/ 

third Pounds Per Centum on the amount got in and re¬ 
covered after the deduction thereout of all costs and ex¬ 
penses death duties and other outgoings necessarily and 
properly incurred by the said G. Merlaud in the prosecution 
of the claim of the beneficiaries. And for better securing 
the payment by the said beneficiaries to the said G. Merlaud 
of the commission at the rate aforesaid they the said bene¬ 
ficiaries do hereby for themselves their heirs executors 
and administrators covenant with the said G. Merlaud his 
heirs executors administrators and assigns that they the 
beneficiaries will immediately upon the said G. Merlaud 
supplying them with full information and particulars re¬ 
specting the said estate, that they the beneficiaries will 
execute a binding charge or assignment in favor of the 
said G. Merlaud for the better securing to him the payment 
of the said commission. 
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As witness the hands and seals of the parties hereto the 
day and year first above written. 

WILLIAM R. HUNTER' [seal.] 
ELLEN S. HUNTER. [seal.] 

Signed, sealed and delivered by the said |>eneficiaries 
in the presence of: 

G. H. WATERHOUSE, 

Barrister at Law, Launceston , Tasmania. 

10 Motion to Substitute Publication for Personal 

Service of Process. 

Filed February 18, 1935. 


Comes now G. Merlaud, the plaintiff in the above cause, 
by counsel, and avers that the defendants, William Ralston 
Hunter and Ellen Stringham Hunter, are non-residents of 
the District of Columbia, and each is now and has been for 
a long period of time, towit, more than six mcjnths, a resi¬ 
dent of Tasmania, Australia; that this suit involves the 
establishment of a lien on and right in and to certain per¬ 
sonal property in the District of Columbia and within the 
jurisdiction of this Court; that an affidavit a^ to the non¬ 
residence of said defendants is herewith attached. 

Wherefore plaintiff prays that an order be entered sub¬ 
stituting publication in lieu of personal service of process 
upon said defendants. 

G. MERLAUD, 

ByT. S. PLOWMAN, 

Attorney for Plaintiff. 

Affidavit in Support of Above Motion. 

T. S. Plowman, being first duly sworn, depqses and says 
that he is one of the attorneys for G. Merlaud] the plaintiff 
in the above cause; that the defendants, William Ralston 
Hunter and Ellen Stringham Hunter, are noii-residents of 
the District of Columbia and have been such jion-residents 
for at least several years prior to the making of this affi¬ 
davit, and each is now and has been for several years last 
past a resident of Coronea, Hadspen, Tasmania, in the 
Commonwealth of Australia; that summons against said 
absentee defendants has been issued and returned by the 
Marshal, 44 Not to be found”; that this cause of action is 
to establish a lien on and right in and to certain personal 
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property in the District of Columbia and within the 

11 jurisdiction of this Court. 

T. S. PLOWMAN. 

Sworn to and subscribed before me this February 16th, 
1935. 

[seal.] I PAUL J. ROBERTSON, 

Notary Public, D. C. 

Order of Publication. 

* Filed February 18, 1935. 

# # # # * # # 

The object of this suit is to declare an equitable lien to 
exist against the shares and interests of William Ralston 
Hunter and Ellen Stringham Hunter in the estate of Isobel 
H. Lenman, deceased, in the hands of the National Metro¬ 
politan Bank, of Washington, D. C., executor of said estate, 
to the extent of one third thereof of such shares and inter¬ 
ests, bv reason of the execution bv said defendants of a con- 
tract dated March 18, 1931, and/or to the extent of such 
amount as the Court may determine the plaintiff is justly 
entitled to receive for services rendered said defendants by 
plaintiff by virtue of said contract. 

Upon motion of the plaintiff, it is by the Court, this 18" 
day of February, 1935, ordered that William Ralston Hun¬ 
ter and Ellen Stringham Hunter, both of Coronea, Hads- 
pen, Tasmania, in the Commonwealth of Australia, cause 
their appearance to be entered herein on or before the 60th 
day, exclusive of Sundays and legal holidays, after the date 
of the first publication of this order, otherwise the case will 
be proceeded with as in case of default. Provided, that a 
copy of this order be published once a week for three 

12 consecutive weeks in the Washington Law Reporter 
and the Washington Post, the first of each of such 

publications to be not less than thirty days prior to the 
return date stated herein and that a copy of this order be 
mailed to each defendant named herein at his or her last 
known place of residence not less than 20 days prior to 
such return date. 

By the Court. 

0. R. LUHRING, 

Justice. 
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and Ellen 
ication. 

\ 

* Filed April 30,1935. 

# # # # # # # 

Come now William Ralston Hunter and Ellen Stringham 
Hunter, named as two of the defendants in thg above-en¬ 
titled cause, and appearing specially and only for the pur¬ 
pose of this motion to question the jurisdiction of this 
Court in these proceedings, and for no other purpose, and 
not hereby submitting themselves, or either of them, gener¬ 
ally to the jurisdiction of this Court, do no\l move the 
Court to quash service attempted on them, a ( hd each of 
them, by publication, and to vacate, quash, set aside and 
hold for naught the order passed herein as order of 
publication on February 18, 1935; and for grounds of said 
motion show as follows: i 

1. That said bill of complaint seeks to determine per¬ 
sonal rights and obligations between the plainfiff and the 
defendants, William Ralston Hunter and Elleh Stringham 
Hunter, shown on the face of the bill to be non-residents of 
► the District of Columbia, which determination cannot be 

had on substituted service of process by publication against 
said defendants. 

i 

13 2. That it does not appear from said bill of com¬ 

plaint that plaintiff has any valid lien upon the fund 
described in said bill of complaint or upon aby property 
of said defendants, William Ralston Huntej and Ellen 
Stringham Hunter, or either of them, but is seeking to es¬ 
tablish such lien without personal service on fcaid defend¬ 
ants. 

3. That said bill of complaint on its face shpws that the 
alleged agreement, Exhibit A thereto, is chanjpertous and \ 
void, and the Court is without jurisdiction to determine 
rights thereunder, or a lack of them, without personal . 
service on said defendants. 

FRANCIS W. CLEMENTS, 

JOHN E. LASKEY, 

Attorneys for William Ralston Hunter and Ellen 
Stringham Hunter , appearing specially f^r the pur¬ 
pose of this motion and none other . 


Motion of Defendants William Ralston Hunter j 
Stringham Hunter to Quash Service by Publ 
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Amendment to Motion to Quash. 

Filed June 12, 1935. 

#*##### 

Come now William Ralston Hunter and Ellen Stringham 
Hunter, named as two of the defendants in the above-en¬ 
titled cause, and appearing specially and only for the pur¬ 
pose of this amendment to motion to question the juris¬ 
diction of this Court in these proceedings, and for no other 
purpose, do now, in amendment of their motion heretofore 
filed herein, to quash service attempted on them by pub¬ 
lication, move the Court also to dismiss the bill of com¬ 
plaint herein, and for grounds therefor they adopt and 
rely upon the grounds shown in their aforesaid motion to 
quash service. 

FRANCIS W. CLEMENTS, 

JOHN E. LASKEY, 

Attorneys for William Ralston Hunter and Ellen 
Stringham Hunter, appearing specially for the pur¬ 
pose of this amendment to motion and none other. 

14 Memorandum Opinion. 

Filed June 17, 1935. 

\ 

#*####• 

I think that the agreement upon which the bill is based 
is clearly champertous in its nature, and that it would be 
against public policy for the Court to lend its aid to the 
enforcement of such an agreement. 

The motion to dismiss the bill will be sustained. 

BAILEY, J. 

Order Dismissing Bill of Complaint. 

Filed June 25, 1935. 

##*#### 

This cause came on to be heard upon the motion of the 
defendants, William Ralston Hunter and Ellen Stringham 
Hunter, to quash service of process upon them by publica¬ 
tion and to dismiss the bill of complaint. Upon considera¬ 
tion thereof, and after hearing counsel for the respective 
parties, it is by the Court this 25th day of June, 1935, 
adjudged, ordered and decreed that the agreement upon 
which said bill of complaint is based is champertous in its 
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nature, and that said bill of complaint be, and the same 
hereby is, dismissed. 

JENNINGS BAILEY, 

Justice. 

From the foregoing decree the plaintiff at the time of 
signing thereof in open Court noted an appeal to the Court 
of Appeals and bond for costs on appeal was fixed in the 
sum of one hundred dollars or a cash deposit of fifty dollars 
in lieu thereof. 

JENNINGS BAILEY, 

Justice. 

15 Memorandum. 

June 28, 1935.—$50 deposit in lien of Bond bn Appeal. 

Assignment of Errors. 

Filed July 12,1935. 

######* 

Comes now the plaintiff and for assignment of errors in 
the above entitled cause upon which plaintiff will rely in 
the prosecution of the appeal taken from the decree of this 
Court, entered June 25, 1935, states that the Cpurt below 
erred as follows: 

First Assignment. 

In dismissing the bill of complaint and giving decree for 
defendants. 

Second Assignment. 

In holding that the agreement upon which the b^ll is based 

is clearly champertous in its nature. 

; 

Third Assignment. 

In not holding that parties sui juris may mak^ their own 
contracts where not prohibited by law and that j;he highest 
public policy hoc in enforcing contracts voluntarily made 
by parties sui juris without any deceit or misrepresenta¬ 
tions inducing same and which they voluntarily enter into 
as in their interests at the time of execution. 

Fourth Assignment. 

It affirmatively appearing from the contract and bill that 
stirring up of strife and prosecution of a doubtful litigous 
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claim was not contemplated but establishment of already 
existing* rights by necessary proof of identity and heirship 
the contract was neither champertous nor against public 
policy. 

16 Fifth Assignment. 

The allegations of the bill being taken as confessed on 
a motion to dismiss the bill, and it affirmatively appearing 
that the defendants were unable without assistance to 
prosecute their claim and establish their right to partici¬ 
pate in the Lenman estate, champerty does not arise by 
reason of petitioner’s agreement to pay the costs and ex¬ 
penses incident to the establishment of such right. 

Wherefore plaintiff prays that the said decree of June 
25, 1935, may be reversed and for such other and further 
relief as to the Court mav seem just and proper. 

C. H. MERILLAT, 

T. S. PLOWMAN, 
Attorneys for Plaintiff. 

Service of copy of assignment of errors accepted and 
acknowledged this 12th dav of Julv, 1935. 

FRANK ’ W. CLEMENTS, 

Per J. E. L., 

: JOHN E. LASKEY, 

Attorneys for DefendaAits. 
STANLEY D. WILLIS, 

Atty. for Nat. Met. Bk., Exr. 

Designation of Record. 

Filed June 12, 1935. 

######* 

The Clerk of the Court will prepare the transcript of 
record on appeal in the above entitled cause and will in¬ 
clude therein the following: 

1. Bill of Complaint. 

2. Motion for service by publication and affidavit. 

3. Order of publication. 

4. Motion to quash service and dismiss bill. 

17 5. Amendment of motion to quash and dismiss. 

6. Opinion of Court by Bailey, Justice. 

7. Decree dismissing bill, and notation of appeal and 
fixing of bond. 
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8. Memorandum of deposit for costs on appeal 

9. Assignment of errors. 

10. This designation of record. 

C. H. MERILLjAT 
T. S. PLOWMAN, 
Attorneys for plaintiff. 

Service of copy of this designation accepted an<jl acknowl¬ 
edged this 12th day of Julv, 1935. 

FRANK W. CLEMENTS, 

Per J. E. L. 

JOHN E. LASKEY, 

Attorneys for Defendants. 
STANLEY D. WILLIS, 

Atty. for Nat. Met. ij? k.. Exr. 

i # 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss 

I, Frank E. Cunningham, Clerk of the Suprjeme Court 
of the District of Columbia, hereby certify the| foregoing 
pages numbered from 1 to 17, both inclusive, t<j be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is mgde part of 
this transcript, in Cause No. 58030 in Equity, wherein 
G. Merlaud is plaintiff and National Metropolitan Bank 
of Washington, D. C., et al, are defendants, a^ the same 
remains upon the files and of record in said Cofurt. 

In testimony whereof I hereunto subscribe nrf name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of August, 1935. j 

[Seal Supreme Court of the District of Colombia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

ByCHAS. B. COFLIN, | 

Assistant Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6539. G. Merlaud, Appellant, vs. National' Metropoli¬ 
tan Bank, of Washington, D. C., et al. United States Court 
of Appeals for the District of Columbia. Filed Aug, 29. 
1935. Henry W. Hodges, Clerk. 
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IN THE 


Untteb Elates Court of Appeals 

FOR THE DISTRICT OF COLUMBLf 


No. 6539 


G. Merlaud, Appellant, 


v. 


National Metropolitan Bank, of Washingtoh, D. C., 
a corporation as Executor, William Ralston Hun¬ 
ter and Ellen Stringham Hunter, Appellees. 


On appeal from the Supreme Court of t! 
District of Columbia. 


he 


BRIEF FOR APPELLANT. 


This case comes before the Court on a motion in the 
Supreme Court of the District, sustained below, to dis¬ 
miss generally (rec. p. 12), filed as an amendment to 
a motion to quash service by publication fori alleged 
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want of jurisdiction. As such it admits jurisdiction 
and also is an admission for present purposes of the 
truth of the averments of the bill of complaint. 

The court, after hearing followed by the amended 
motion to dismiss, dismissed the bill as “champertous 
in its nature” and against public policy (p. 12). This 
brings Up the question whether the agreement set up 
is champertous. It was decided without requiring a 
plea and proof by appellees of the law of Tasmania 
where the contract was made, the burden resting on 
appellees. 

Isobel Lenman died testate in the District of Colum¬ 
bia and appellee bank qualified as the named executor. 
The estate was a large one. By its terms a one-eight¬ 
eenth interest in its personalty was bequeathed to the 
next of kin of Manuel Hunter, deceased, who have 
turned out to be the appellees, living in Tasmania. 

Appellant’s business is that of an international re¬ 
search agent, ascertaining heirship of decedents and 
protecting such interests where the beneficiaries are 
4 4 at a great distance and unaware of their rights and 
unable to protect same by lack of means” (p. 2). Ap¬ 
pellant’s investigation disclosing appellee Hunters 
probably were Manuel Hunter’s next of kin and there¬ 
upon they were informed by appellant if heirship could 
be established ‘ 4 they were entitled to an interest in 
an estate of considerable value” (p. 2), the “share in 
an undistributed estate abroad” (p. 7). 

Thereupon the appellee Hunters “voluntarily and 
without any misrepresentation by appellant” upon 
an agreement by appellant to prosecute their rights to 
success contracted under seal with appellant to act for 
them. The contract provided that appellant should 
pay all expenses incident to the recovery of appellees’ 
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title and interest, including solicitor’s and attorney’s 
fees and court costs, without obligation to the benefi¬ 
ciaries therefor, excepting that if it be determined by 
the court that the beneficiaries are entitled to ^ shar^ 
in the distribution of the said estate, appellant shall 
receive repayment of any and all sums so pai^I from 
such sum as may be awarded the Hunters. It vfas fur¬ 
ther agreed that if the information appellant Claimed 
to have in his possession respecting the said estate 
proved to be incorrect and that the beneficiaries failed 
to recover any money or property, then appellanit would 
have no claim against the beneficiaries, their pnly ob¬ 
ligation being to pay a commission at the oie-third 
mentioned in the contract, as and when their share in 
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said estate was actually got in and recovered ^nd not 
otherwise. The contract further provided tjiat for 
better securing the payment by the said beneficiaries 
to appellant of the commission, the beneficiarie^ imme¬ 
diately upon appellant supplying them full informa¬ 
tion and particulars respecting the said estate would 
execute a binding charge or assignment in favor of ap¬ 
pellant for his commission (p. 8). 

The bill alleges that after execution of the contract 
and agreement to execute the assignment, appellant 
notified the heirs the estate was that of Isobel !H. Len- 
man, deceased, and gave each full particulars! of said 
estate, his and her interest therein, etc., and immedi¬ 
ately began assembling of evidence to properly pre¬ 
sent their claim before the executor and the probate 
court, employed an attorney in Washington, IX C., for 
that purpose, and performed and held himself j:eady to 
perform at all the times alleged, all of the duties and 
obligations required of him under the contract and 
agreement of assignment (p. 5), employing agents in 
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Australia and procuring “numerous birth, marriage 
and death certificates/’ 

Notwithstanding the foregoing the beneficiaries on 
September 19, 1932, for the purpose of defeating the 
rights of appellant, attempted to rescind said contract 
and agreement, and employed attorneys in Washington 
to notify the executor that said heirs had employed 
such other attorneys to represent them in the matter 
of their interest in said estate and to notify the execu¬ 
tor that the heirs had made no assignment of interest 
therein and had granted no power of attorney to ap¬ 
pellant, which notice such attorneys served on the ex¬ 
ecutor and copy thereof on the Washington attorney 
for appellant. Prior thereto and immediately after 
the execution of the contract of March 18, 1931, supra , 
appellant, it is alleged duly notified the executor of 
the Lenman estate of his contract and agreement of 
assignment, which the executor has ignored and states 
it intends to ignore. The bill seeks an equitable lien 
upon the interests of appellees to the extent of an un¬ 
divided one-third thereof; that in the event it be de¬ 
termined by the Court that said agreement is unen¬ 
forceable as an equitable assignment, appellant is en¬ 
titled to reasonable compensation for the services ren¬ 
dered by him to said heirs in connection with his ef¬ 
forts to properly present their claims to the executor 
and to the probate court, as well as for reimbursement 
to him of expenses incurred by him in such efforts. 

i ASSIGNMENTS OF ERROR. 

The assignments of error, which are insisted upon, 
appear in the record (pp. 13-14). 


! 


o 

ARGUMENT. I 

Does the bill state a cause void for champerty and 
as against public policy and can it be so held -(lnless 
appellees plead and prove it void under the laws of 
Tasmania, which are not judicially noticeable? 

This court has held recently that the doctrine of 
champerty does not prevail in the District of Colombia 
or in most of the states. Gesselschaft Co. v. Broym, 63 
W. L. R. 583. Where it does prevail it is confined as is 
public policy to the promotion and fomenting of litiga¬ 
tion and strife. The instant contract contemplated 
nothing of this sort but the establishment by appellant 
through details of the identity of the Hunters ds the 
next of kin of the appellees Hunters. There wasj noth¬ 
ing improper that appellant was to do. He was td have 
an attorney in Washington to look after protection of 
interests and after the identity was established by Aus¬ 
tralian records obtain in Washington appellees’ proper 
shares. With the quantum of contingent fees it sub¬ 
mitted the Court is not concerned. Appellees! were 
.9 id juris and competent to make their own contract. 

Chief Justice Hughes in Santa Fe <&c. Co. v. Grant 
Bros. Co., 228 U. S. 177, 88, held: j 

“The parties were free to make their ow)a bar¬ 
gain as to this transportation and the liability 
which should attach to it. There is no rule df pub¬ 
lic policy which denies effect to their expressed 
intention, but, on the contrary, as the matter lies 
within the range of permissible agreement, the 
highest public policy is found in the enforcement 
of the contract which was actually made. ’ ’ 

i 

Was the matter of establishing the kinship of 
the Hunters “within the range of permissible dgree- 
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ment”. That the furnishing of valuable information is 
a good consideration for a contract was expressly de¬ 
cided in Casserleigli v. Wood, 119 Fed. 311, where was 
involved a contract to pay 66-2/3 per cent of the recov¬ 
ery on a promise to furnish information and evidence 
to enable a recovery of an interest in a property and 
where the court on other grounds decided against the 
claimant. The court said: 

“Whether a contract rests upon a valuable con¬ 
sideration or otherwise must be determined bv con- 
ditions as they exist when it is made; and if the 
promisor supposes that the thing which he seeks 
to obtain and promises to pay for will be beneficial 
to him, he cannot avoid his promise on the strength 
of a subsequent discovery that it was really non 
essential or of no value.’’ 

In Lucas v. Pico, 55 Calif. 126, Toro, a record 
searcher, discovered record of two patents granted to 
the City of Los Angeles for city lands and that there 
was a person in adverse possession of a tract of those 
lands, the title to which under one of those patents was 
outstanding in another. Thereupon Toro associated 
himself with one Johnson for the purpose of buying the 
outstanding title on speculation. Johnson for himself 
and Toro communicated his information to defendant 
and defendant agreed to buy and did buy the outstand¬ 
ing title through Johnson for $2,000, giving Johnson 
and Toro each a note for the information given and 
services. 

Held, not against law or good morals nor barratrous 
—California having a criminal statute against barra¬ 
try. “ Nothing in the transaction tends to show that 
any of the parties have fomented or attempted to fo- 
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ment law suits or quarrels about the property. It is 
neither barratrous nor champertous. It is rjeither 
malum in se nor malum prohibitum ”. 

Reed v. Golden, 28 Kansas 451, opinion by jfustice 
Brewer later of the U. S. Supreme Court. Informa¬ 
tion given of an oil spring or seep on certain land un¬ 
der an agreement to pay for the information if th|e land 
could be bought. Held: “The giving of the informa¬ 
tion was sufficient consideration to support the con¬ 
tract. Plaintiff was under no obligation to gnfe this 
information and if the defendants desired it, and con¬ 
sidered it of value, the giving of such information was 
sufficient consideration to support a contract.” 

Wilkinson v. Oliveira, 1 Bing. N. Cases 490, 27 E. C. 
L. 733, is an important English case referred to in 
many of the American cases on the subject h^re in¬ 
volved. In that case the consideration for the agree¬ 
ment was the surrender of a letter containing | infor¬ 
mation which enabled a party to acquire an interest 
in a foreign estate. The court sustained the r^ght to 
the agreed compensation to the party turning o^er the 
letter. 

Cobb v. Cowdery, 40 Vermont 25, was a case of an 
agreement to pay for being given names of important 
witnesses in a case in court and the right of the party 
to the payment was upheld. 

Other cases in which the furnishing of information 
was held to support an agreement of compensation are 
Green v. Brooks, 81 Calif. 328; McLaughlin v. Bernard, 
2 E. D. Smith 372; White v. Drew, 56 How. Pr. 53. 

The agreement to perform service or service per¬ 
formed, here there being both, constitutes a valuable 
consideration, Mound City Assn. v. Slauson, 65 Calif. 
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425; Gwaltney v. Wheeler, 26 Ind. 415; Hammond v. 
Hussey, 51 N. H. 40. 

Brown v. Bigne, 21 Oregon 260, citing Roberts v. 
Cooper , 20 How. 467, reviews tlie subject of champerty. 
It says: 

4 4 The rule as to champerty has been much modi¬ 
fied so that upon modern construction the doctrine 
of champerty and maintenance as regards a lay¬ 
man is confined to cases where a man for the pur¬ 
pose of stirring up strife and litigation engages 
others either to bring actions or to make defenses 
which they have no right to make or otherwise 
would not make; such interference is considered as 
having a tendency to pervert the course of justice. 
Contracts not within the mischief to be guarded 
against should not be held to come within the rule. 

“A fair bona fide agreement by a layman to sup¬ 
ply funds to carry on a pending suit in considera¬ 
tion of having a share in the property if recov¬ 
ered it seems to us ought not to be regarded as per 
se void either on grounds of champerty as now 
understood or of public policy. Indeed it may 
sometimes be in furtherance of justice and right 
that a suitor who has a just title to property and 
no means except the property itself should be as¬ 
sisted in that wav.” * * * 

* 

Burnham v. Haselton , 84 Maine 578. This was an 
action of assumpsit to recover from the defendant an 
attorney money he had collected on a promissory note 
left with him for collection under the following agree¬ 
ment: “Said Haselton agrees for consideration here¬ 
after mentioned to endeavor to collect a note due said 
Burnham, to pay all expenses incurred in collection 
and to pay said Burnham $75 if that sum is collected. 
Said Burnham in consideration of the above agrees to 
allow said Haselton all moneys above $75 for collec¬ 
tion. ’’ 


T 


9 

The note was for collection against the Bujrnham 
Shutter Worker Co. Defendant ascertained onej Stone 
had assumed and agreed to pay all the company’s 
debts and was able and willing to pay the note on pre¬ 
sentation. After ascertaining these facts Haselton 
made the agreement with Burnham, presented the note, 
obtained payment and gave Burnham $75. Thb court 
said: 

4 ‘Nor do we think the justice erred in refusing to 
instruct the jury that the agreement was ch^mper- 
tous. An agreement to be cliampertous mu^t stip¬ 
ulate for the prosecution or defense of a suit. An 
agreement which does not provide for prosecution 
or defense of a suit may be fraudulent or for some 
other reason it may be illegal but champer|:ous it 
cannot be. No definition has been found }n any 
dictionary or text book or in any judicial opinion 
which does not make litigation an essential ele¬ 
ment of champerty.” 

In Stotensburg v. Marks , 79 Ind. 193, the following 
contract held not champertous: 

“For value rec’d, I hereby give, bargaip, sell; 
convey, assign and set over to C. L. Dunham, all 
the estate I may be entitled to receive of ana from 
the estate of my deceased wife, Sarah Louden, de¬ 
ceased, formerly of Crindle, County Londonderry, 
Ireland, or by right of my having been the hus¬ 
band of said Sarah, whether the same consists in 
lands, tenements, hereditaments, goods, wares, 
moneys or choses in action and I hereby obligate 
mvself, if this is not a sufficient convevance jthere- 
of, on request of said Dunham to execute such 
conveyance or conveyances as may be necessary 
to assure to him said estate as fully as I may or 
can do; in trust however, that he is first to pay 
all just and legal expenses that have been or may 
be incurred in the recovery of said estate or any 
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part thereof, out of said estate or the proceeds 
thereof, secondly, he is to pay me the one equal 
half of the residue thereof after paying such ex¬ 
penses, thirdly, he is to appropriate to his own 
use the other half of said residue.” 

The court said: 

“Returning to the contract and complaint before 
us, we are of the opinion that it cannot be said 
upon the facts stated and from the face of the in¬ 
strument itself that the contract is champertous, 
or void for maintenance. It does not appear that 
Dunham was an attorney, contracting as such for 
a share in the subject matter of a litigation which 
he was conducting or agreeing to prosecute. In¬ 
deed it does not appear that litigation was pend¬ 
ing or anticipated. It is true that a part of the 
trust declared is that Dunham is to pay out of the 
estate or its proceeds the ‘ expenses that have or 
may be incurred in the recovery of said estate or 
any part thereof’ and it is insisted that the word 
recover has a technical sense, meaning accord¬ 
ing to Bouvier, ‘the restoration of a former right 
by the solemn judgment of a court of justice.’ But 
it is not clear nor even probable from the facts 
stated in the complaint, that that is the sense in 
which the word was used in this contract. It does 
not appear that Louden’s right was disputed or 
that there was any obstacle to recovering or ob¬ 
taining the estate other than the difficulties of com¬ 
munication between Indiana and Ireland, and the 
necessity of taking the requisite and ordinary 
steps for the settlement and transfer of an estate 
about which no litigation was anticipated, from 
the one of these countries to the other. 

Judgment reversed.” 

Note: To the complaint the court sustained a de¬ 
murrer and the plaintiff not amending, gave judgment 
for the defendant. 
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The contract, coupled with an unfulfilled agreement 
to execute an assignment clearly constitute a right in 
appellant to a lien. The Code, section 105, gives [a stat¬ 
utory lien. Bouvier, Liens, says: 4 ‘Liens, general or 
particular, may be created by express agreement of 
parties.” Of Equitable Liens it says: 

“Every express executory agreement in writing, 
v 7 hereby the contracting party sufficiently indicates 
an intention to make some particular property, 
real or personal, or FUND THEREBY IDENTI¬ 
FIED, a SECURITY for a debt or other obliga¬ 
tion, or wherebv the partv PROMISES TO CON- 
VEY, ASSIGN OR TRANSFER THE PROP¬ 
ERTY AS SECURITY, creates an equitable lien 
upon the property so indicated which is enforce¬ 
able against the property.” 

This statement of Bouvier was expressly upheld by 
the Supreme Court as the law in Ingersoll v. Coram, 
211 U. S. 335, 68, where the distinguished counsel en¬ 
gaged fought every possible contention. The Court 
has only to read the bill and the contract in this case 
and to read what the court said at page 368 to deter¬ 
mine that it concludes controversy on this poii^t. 

Barnes v. Alexander, 232 U. S. 117: j 

' 

“A contract whereby a contracting part^ r suffi¬ 
ciently indicates an intention to make soipe par¬ 
ticular property or fund which it describes a^ secu¬ 
rity for a debt or other obligation creates ah equi¬ 
table lien on the property so indicated”, citing the 
Ingersoll case, supra. “A contract which shows 
an intention to charge a particular property there¬ 
in identified with an obligation creates an equitable 
lien thereon. * * * No particular form of words 
seems to be necessary to make a valid equitable 
assignment of a chose in action.” 
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2 Ruling Case Law 600: 

“In equity a present assignment of money to 
become due and payable in the future will operate 
on the fund as soon as it is acquired and will not 
be construed as merely a covenant to pay a certain 
sum out of the fund.” 

Counsel in the bill in equity also, without prejudice 
to the lien for the stated percentage, have coupled a 
statement and prayer for payment of what the Court 
may allbw. This is done under the doctrine laid down 
in Ronald v. Life Assn ., 30 Fed. 228, In re Paschal, 10 
Wall. 483, and R. R. Co. v. Wilson, 138 TJ. S'. 507, as 
follows: 


“The lien (even in cases of quantum meruit) is 
in the nature of an equitable lien and is based on 
the natural equity that the plaintiff ought not to 
be allowed to appropriate the whole of a judg¬ 
ment in his favor without paying thereout for the 
services of his attorney in obtaining judgment.” 

Russell v. Clark , 7 Cranch. Chief Justice Marshall: 

“If a claim is to be satisfied out of a fund, which 
is accessible onlv bv the aid of a court of chan- 
cerv, application may be made, in the first in¬ 
stance, to that court, which will not require that 
the CLAIM SHOULD BE FIRST ESTAB¬ 
LISHED IN A COURT OF LAW.” 

In Droop v. Ridenour, 9 App. D. C. 98, the court said: 

“A third ground for the interposition of equity 
is the fact that the bill seeks satisfaction out of a 
fund which is under the control of the equity 
court.” 

Greene v. Louisville & I. R. R. Co., 244 U. S. 499, 
520: 


“A remedy at law cannot be considered ade¬ 
quate, so as to prevent equitable relief, unless it 
covers the entire case made by the bill in Equity. 
It is a familiar maxim that ‘a court of Equity 
ought to do justice completely and not by halves’ 
and to this end, having properly acquired jurisdic¬ 
tion of a cause for any purpose, it should dispose 
of the entire controversy and its incidents, a^id not 
remit any part of it to a court of law.” 

It is submitted the decree of dismissal should be re¬ 
versed. 


Chas. H. Merillat, 

T. S. Plowman, 

Attorneys for Appellant. 
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BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, holding tjhat the 
agreement upon which appellant’s bill of cojmplaint 
is based is champertous, and dismissing saic{ bill of 
complaint. That action was taken on motiop of the 
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appellees William Ralston Hunter and Ellen String- 
ham Hunter, who appeared specially to question the 
jurisdiction of the court, and moved the court to quash 
attempted service of process upon them by publication 
and to dismiss the bill of complaint. 

The bill of complaint states (R., pp. 1-6) that the 
appellees (defendants below) William Ralston Hunter 
and Ellen Stringham Hunter, of Tasmania, Australia, 
entered into a contract under seal, dated March 18, 
1931, agreeing to pay the appellant Merlaud (plain¬ 
tiff below) thirty-three and one-third per cent out of 
any amount recovered by him on their behalf 4 ‘out of 
an estate abroad’’ in which they were entitled to a dis¬ 
tributive share, and further agreeing to execute an 
assignment against their interest in said estate in such 
amount, upon Merlaud’s supplying them with full in¬ 
formation respecting it; that Merlaud thereafter noti¬ 
fied the Hunters the estate in question was that of 
Isobel H. Lenman, being administered in the District 
of Columbia, gave them full particulars thereof, and 
began the assembling of evidence to present their claim, 
and performed and held himself in readiness to per¬ 
form his obligations under the agreement; that there¬ 
after the Hunters attempted to rescind the agreement; 
that the executor of the estate (the appellee National 
Metropolitan Bank, of Washington, D. C.) has in its 
possession a large additional fund, but ignores Mer¬ 
laud’s claim. Under said agreement, Merlaud claims 
he is entitled to a distributive share of, and has an equi¬ 
table lien upon, the Hunters’ interest to the extent of 
an undivided one-third thereof; that if there is no equi¬ 
table assignment, he is entitled to reasonable compen¬ 
sation for services and reimbursement of expenses; 
that at large expense he employed agents and repre- 
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sentatives in Australia, and an attorney in Washington, 
and held himself ready to perform his obligations un¬ 
der the agreement; and that he is entitled to ah equi- 

table lien for such sum as the Court may allow. 

* 

The bill does not state that Merlaud established any 
rights of the Hunters to an interest in said estate, or 
recovered anything for them out of an estate ^broad, 
nor even that their interest ir the Lenman estate has 
been established, neither does it aver that any steps 
have been taken in Australia, where the contract was 
made, to enforce any obligations arising under it, nor 
that the Hunters are insolvent, nor that a determina- 
tion of Merlaud’s rights may not be had in tha^; juris¬ 
diction. 

Exhibit “A” to said bill (R., pp. 7-9) purports to 
be a copy of a contract made March 25, 1931, between 
William Ralston Hunter and Ellen Stringham ijlunter, 
both of Corana, Tasmania, Australia, called j benefi¬ 
ciaries, and G. Merlaud, of the firm of Messr^. Mer¬ 
laud, Breton, Berger and Jouannet of 65 Rue b’Am- 
sterdam, Paris, France, Probate Agents; it recites 
that whereas Merlaud at his own expense has discov¬ 
ered the beneficiaries and informed them “that thev 

1 

are entitled to a share in an undistributed estate 
abroad, the existence of which they the beneficiaries 
are unaware”, and has agreed to give them particu¬ 
lars respecting it, with a view to its being got |in and 
recovered, it is understood and agreed that Merlaud 
shall personally pay all expenses incidental f,o the 
claiming and recovery of said estate and thejr title 
thereto, including solicitor's and attorney's fees and 
Court costs, without obligation to the beneficiaries ex¬ 
cept that if it be determined by the Court th^t they 
are entitled to a share in said estate then Merlaud shall 
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receive repayment of such expenses from such sum as 
may be awarded them from said estate; if Merlaud’s 
information is incorrect and the beneficiaries fail to 
recover any money, then Merlaud shall have no claim 
against them, their only obligation being to pay the 
commission thereinafter mentioned as and when their 
share of the estate 14 is actually got in and recovered 
and not 1 otherwise”; and as remuneration for his ser¬ 
vices Merlaud shall be entitled to charge and shall be 
paid by the beneficiaries “a commission at the rate 
of Thirty-three and one-third Pounds Per Centum on 
the amount got in and recovered after the deduction 
thereout of all costs and expenses, death duties and 
other out-goings necessarily and properly incurred” 
by him in the prosecution of the claim; and for the 
better securing of the payment of said commission, the 
beneficiaries covenant with Merlaud that they will, im¬ 
mediately upon his supplying them with full informa¬ 
tion and particulars respecting such estate, “ execute 
a binding charge or assignment in favor of the said G. 
Merlaud”. Said agreement purports to be under seal 
and to be executed in the presence of a witness. 

Upon said bill, appellant Merlaud sought substituted 
service of process against the non-resident defendants, 
the appellees William Ralston Hunter and Ellen 
Stringham Hunter, under order of publication entered 
February 18, 1935 (R., p. 10), which stated the object 
of the suit was to declare an equitable lien against the 
interests of said Hunters in the estate of Isobel H. 
Lenman, deceased, in the hands of the executor of said 
estate, “to the extent of one-third thereof of such 
shares and interests”, by reason of said contract dated 
March 18, 1931, or for services rendered by Merlaud 
by virtue of said contract. 
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i 
1 

The statement of the order of publication concern¬ 
ing the nature and amount of the alleged “ equitable 
lien” is not consistent with the language of the pill or 
of the exhibit; neither are the bill and exhibit consis¬ 
tent with each other. The bill says upon Merjaud’s 
agreement to prosecute to success the right c^f the 
Hunters, they agreed to pay him 4 ‘thirty-three and one- 
third per cent out of any amount recovered” by him on 
their behalf (R., p. 3); while the agreement provides, 
if the estate is actually got in and recovered, Merlaud 
shall be entitled to receive “a commission at the rate 
of Thirty-Three and one-third Pounds Per Centum 
on the amount got in and recovered after the deduc¬ 
tion thereout of all costs and expenses * * *r (R., 
p. 8). The bill claims no reimbursement for expenses 
incurred, under the provision therefor in the Agree¬ 
ment, except in its paragraph 9 (R., pp. 4-5), {which 
asks the court, if the agreement is found not enforce¬ 
able as an equitable assignment, to determine the 
value of the services rendered and expenses incurred. 

ARGUMENT. 

The Court Below Was Without Jurisdiction in iThese 

Proceedings. i 

Appellant claims the motion of the appellees ptunter 
was to “dismiss generally”, and, being filed As an 
amendment to a motion to quash service by publication 
for alleged want of jurisdiction, “as such it admits 
jurisdiction”. 

Said appellees contend that when they amended their 
motion to quash by asking the Court also to dismiss 
the bill, they asserted that they were “appearing spe¬ 
cially and only for the purpose of this amendment to 
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motion to question the jurisdiction of this Court in 
these proceedings, and for no other purpose”. They 
certainly did not thereby admit jurisdiction. 

In Ryan v. McAdoo, 46 App. D. C. 117, Wells, Exec¬ 
utor appointed in New York state for the estate of one 
Church, appeared specially and moved to dismiss the 
bill against him, on the ground that he was a New 
York executor and not subject to the jurisdiction of 
the court in the proceedings. The lower court held 
that since, in addition to his objection to the jurisdic¬ 
tion of the court over the person of a foreign executor, 
he included the question of jurisdiction of the subject- 
matter, and want of equity, he entered an appearance 
for all purposes, thereby waiving his challenge to the 
jurisdiction of his person; nevertheless it dismissed 
the bill. Ryan appealed; and this Court said: 

Undoubtedly, under the former system of pro¬ 
cedure in equity, such an appearance was con¬ 
strued to be general. The rule, however, has not 
been steadily adhered to by later authorities. In 
Foster’s Federal Practice, 5th ed. vol. 1, p. G09, 
the modern rule is announced as follows: ‘The 
later authorities hold that when an objection to the 
jurisdiction over the person of the defendant is 
filed with a formal appearance the latter will be 
considered to be special and not general, and that 
a party may file a special appearance with an ob¬ 
jection to the jurisdiction over his person joined 
with other objections, such as want of equity, or 
a want of jurisdiction over the subject-matter of 
the suit, without submitting to the jurisdiction of 
the court.’ 

‘ ‘ This statement by Foster is, since the adoption 
of the new rules of equity, procedure for the Fed¬ 
eral courts by the Supreme Court of the United 
States. But it seems to have become the practice 
of the Federal courts before the adoption of the 
new rules. * * * 
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“In Kelley v. T. L. Smith Co., 116 C. C. A. 240, 
196 Fed. 466, the court, considering a demurrer 
specially challenging the jurisdiction of the court 
as to both the person and subject-matter of the 
suit, said: ‘But when appellants added to their 
challenge of the court’s jurisdiction over their 
persons a further challenge of the court’s jurisdic¬ 
tion over the subject-matter, we do not think that 
they thereby converted their special into a gen¬ 
eral appearance, abandoned their objection^ to the 
service of subpoena and notice, and asked the court 
to assume jurisdiction and determine thJe suffi¬ 
ciency of the bill. Clearly the intent was to urge 
only objections to jurisdiction.’ * * * 

“ * * * We are of opinion, therefore, that un¬ 
der the rule a defendant may appear specially and, 
by motion to dismiss, challenge the jurisdiction of 
the court upon all the grounds apparent on the 
face of the bill, and not thereby waive his special 
appearance.” 

In Lindberg v. Humphrey, 53 App. D. C. 24$, Lind- 
berg, the defendant, resident of New Jersey, entered 
no appearance in the cause, and an order of publica¬ 
tion was issued. He then appeared specially bt attor¬ 
ney and only for the purpose of moving to quash the 
service, to vacate the order therefor and disniiss the 
bill on the ground that he was a non-resident I of the 
District, that the debt had no situs in the District, that 
the court had no jurisdiction to issue said order for 
service, that the plaintiff’s remedy, if any, was at law, 
and that it did not appear plaintiff had a val}d lien. 
The motion was overruled, and Lindberg appealed. 
This Court, after full discussion, held plaintiff had 
failed to allege any facts tending to show that he had 
any title or interest, legal or equitable, in the c'.aim in 
question, or any lien thereon or any lawful right, claim 
or demand to or against the same. 
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4 4 One of the necessary jurisdictional facts is 
therefore wanting, and the order of notice by pub¬ 
lication to Lindberg is unauthorized and void. 

4 4 As he has not submitted to the jurisdiction, the 
court below can enter no valid judgment against 
him. * * * It is therefore immaterial whether 
or not the debt due Lindberg is property within the 
jurisdiction, because the existence of that fact 
alone would not authorize the notice by publica¬ 
tion in this case. * * * 

“T’he judgment below is reversed, with costs, 
and the case remanded with directions to quash the 
service and dismiss the bill." 

i 

In Ex Parte Cullinan et al ., 224 Ala. 263,139 So. 255, 
the defendants, non-residents of Alabama, appeared 
specially and moved to quash the attempted service by 
publication. Plaintiffs insisted that because of 
grounds alleged and because defendants had re¬ 
quested an extension of time to answer or file motions, 
it amounted to a general appearance. The Supreme 
Court of Alabama held the appearance was not gen¬ 
eral, but special, and said: 

44 jit is observed that petitioners’ motion to quash 
discloses that the pleadings seek a personal judg¬ 
ment only against them as for a moneyed demand, 
and respondent’s counsel insist that such sugges¬ 
tion is inquiring into the merits of the cause, which 
in itself is a waiver of personal service and a sub¬ 
mission to the jurisdiction of the court. 4 Corpus 
Juris 1320. But merely directing attention of the 
court to the character of the suit is to only pre¬ 
sent a predicate for the motion made, and in no 
manner indicates an attack upon the merits of the 
cause. To hold otherwise would, in the language 
of Bacon v. Federal Reserve Bank (289 Fed. 513), 
‘transform an objection to the jurisdiction into 
a waiver of the objection itself.’ ” 
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The Bill on Its Face Shows the Agreement Relief on is 

Champertous. 

On the face of the agreement Exhibit A (R., p]j>. 7-9), 
and particularly under the construction attempted to 
be placed upon it by the bill (R., pp. 2-3), it is (plearly 
champertous and void as against public policy.! Mer- 
laud agrees to pay personally any and all expenses in¬ 
cidental to the claiming and recovery of the unnamed 
estate, and the Hunters’ title thereto, including solici¬ 
tor’s and attorney’s fees and court costs, without obli¬ 
gation to the Hunters, except that if it should be de¬ 
termined that they were entitled to a share of |he es¬ 
tate then Merlaud should have repayment “froijn such 
sum as may be awarded them from the said estate”, 
in which event he should have his ‘ 4 commission” on 
the amount got in and recovered “ after the deduction 
thereout of all costs and expenses death duties and 
other out-goings necessarily and properly incurred” 
by him in the prosecution of the claim of the Hunters. 
The bill alleges that his remuneration was to |be the 
percentage “out of any amount recovered by plaintiff 
on behalf of said parties” (R., p. 3); that Merlaud 
“employed” an attorney in Washington for the pur¬ 
pose of assembling evidence to properly present the 
claim before the executor, and at large expense em¬ 
ployed agents and representatives in Australia! to as¬ 
sist him (R., p. 3), for which expenses the bill asks 
repayment only under paragraph 9 apparently on the 
basis of a quantum meruit. 

When a contract is made in one country anjl is to 
be performed either wholly or partly in another, the 
proper law of the contract, especially as to the mode 
of performance, may be presumed to be the law| of the 
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country where performance is to take place, the lex 
loci solutionis. 

Merlaud contemplated court proceedings and coun¬ 
sel fees in the District of Columbia, and the Hunters 
contemplated proceedings in any place where the fund 
was, although they did not at the time they signed the 
agreement know where it was. 

See Story, Conflict of Laws (8th ed.) §§ 244, 465: 

“'§244. But there is an exception to the rule, 
as to the universal validity of contracts; which is, 
that no nation is bound to recognize or enforce any 
contracts which are injurious to its own interests, 
or to those of its own subjects. * * * 

“§475. * * * ‘The application of the lex 

loci to contracts, although general, is not univer¬ 
sal. It does not take place where the parties at 
the time of entering into the contract had the law 
of another kingdom in view; or when the lex loci 
is in itself unjust or contra bonos mores, or con¬ 
trary to the public law of the State, as regarding 
the interests of religion or morality, or the gen¬ 
eral well-being of society . 9 ’ 9 (Quoting Lord Rob¬ 
ertson in the case of Mrs. Levett, in Fergusson on 
Mar. & Div., 385, 397.) 

See also Francis Wharton, Conflict of Laws (2nd ed.) 
p.529: 

“§490. As a general rule, no state will enforce 
a contract conflicting with public policy. And in 
England it has been declared that where a court 
of one country is called upon to enforce a contract 
entered into in another, it is not enough that the 
contract should be valid according to the law of 
the latter; for if any part of the contract is incon¬ 
sistent with the law and policy of the former, the 
contract will not be enforced, even as to another 
part of it, which may not be open to this objection, 
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and may be the only part remaining to be per¬ 
formed. * * * 

“ $491. An agreement entered into in France, 
but intended to be carried out in England, of such 
a nature that if entered into in England it would 
have been void for champerty, cannot be enforced 
in England.” (Citing G-rell v. Levy, 6 C. B. (N.S.) 
73.) 

In Rousilon v. Rousilon, 14 Ch. D. 351, 360, tjbe par¬ 
ties had entered into an agreement in Franc^ in re¬ 
straint of trade, and, although the agreement ws per¬ 
fectly valid in France, where the common-law ^octrine 
regarding such contracts as against public policy is 
unknown, it was held that the agreement would not be 
enforced by an English court. Fry, J., said: 

“It appears to me, however, plain on general 
principles that this Court will not enforce a con¬ 
tract against the public policy of this country, 
wherever it mav be made. It seems to me almost 
absurd to suppose that the Courts of this Country 
should enforce a contract which they consider to 
be against public policy simply because ^t hap¬ 
pens to have been made somewhere else.” J 

In Oscanyan v. Winchester Repeating Arms Co., 103 
U. S. 261, 26 L. ed. 539, plaintiff, an officer of the 
Turkish government, had made a contract with de¬ 
fendant, a manufacturer of fire-arms, under wjiich he 
was to receive a commission on such as he could in¬ 
duce that government to purchase, and in a suit on the 
contract it was held by the Supreme Court of the 
United States that even were the contract made in 
Turkev and valid there, vet contracts of this kind be- 
ing against the public policy of this country would not 
be enforced in our courts. The Court, by Mr. Justice 
Field, said (pp. 276-277): 
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“The courts of the United States will not lend 
their aid to collect compensation for services of 
this nature. * * * But admitting * * * that 
the Turkish government was willing that its offi¬ 
cers should be allowed to take commissions on 
contracts obtained for it by their influence, that is 
no reason whv the courts of the United States 
should enforce them. Contracts permissible by 
other countries are not enforceable in our courts, 
if they contravene our laws, our morality, or our 
policy.” (Italics supplied.) 

The court also held (p. 267) that the objection to the 
contract on the ground of its being forbidden by mor¬ 
ality and public policy 

4 4 could not be obviated by any system of pleading, 
or even by the express stipulation of the parties. 
It was one which the court itself was bound to 
raise in the interest of the due administration of 
justice ” (Italics supplied.) 

In Weil v. Neary , 278 U. S. 160, 73 L. ed. 243, the 
Supreme Court considered a contract for division of 
fees between the attorney for creditors of a bankrupt 
and counsel for the trustee of the bankrupt, and held 
that it was clearly contrary to public policy: 

44 A question of public policy is presented—not 
a mere adjudication of adversary rights between 
the two parties. * * * Where a party seeks 

to enforce a contract and it is found to be invalid 
because contrary to public policy, the usual result 
is that the court dismisses the action and leaves 
the parties as it finds them. ” 

Although the question of the champertous nature of 
the contract here involved may ultimately be for deter¬ 
mination by the courts of the jurisdiction where it 
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was made, yet if it is shown to be champertous in this 
jurisdiction it will not be enforced here. 

In Johnson v. VcmWyck, 4 App. D. C. 294, th^ court 
considered contracts made by Lorin Blodgett w^th the 
heirs of Samuel Blodgett, Jr., for prosecution qf suits 
to recover alleged interests of the latter’s estate [in real 
property in the District of Columbia. The agreements 
were held not only within the provisions of ihe old 
statutes against champerty but as clearly against the 
policy of the older common law. The court said (pp. 
316,319,322,325): ! 

“The original contractor with the heirsj Lorin 
Blodgett, * * * not only undertook to secure a 
one-half interest in the things to be recovered by 
suit, but also covenanted to institute thej neces¬ 
sary suits and to maintain them diligently en¬ 
tirely at his own costs and expense. * * f 
“ * * * The ^cognized relations of attorney 
and client have resulted in the complete Recogni¬ 
tion of the legality of contingent fees. (Cases.) 
We have heard of no case, however, whei-e such 
contracts have been enforced when they contained 
a covenant by the attorney to prosecute the cause 
at his own cost. * * * 

“ * * * we hold that a purely champertous 
contract, or one which savors so strohgly of 
champerty and public mischief as the on£ under 
consideration, is against sound public policy, and 
ought not to be enforced in the District of Colum¬ 
bia. Contracts for the prosecution of harassing 
litigation, which would not otherwise be instituted,, 
and upon speculation in a spirit of gambling * * * 
ought to receive the condemnation of th<^ courts 
of this District when brought to their attention in 
a proper manner. * * * 

“This suit cannot be maintained without we give 
our approval to the unlawful contracts which en- 
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ter into and form a part of the plaintiff’s claim of 
title. ’ ’ 

» 

In Peck v. Heurich, 167 U. S. 624, 630-32, 42 L. Ed. 
302, the Supreme Court, affirming the decision of this 
Court in ’6 App. D. C. 273, said: 

“Upon the nature and effect of the agreement 
made by the attorney which the grantors in this 
deed, this court concurs in the opinion expressed 
by the Court of Appeals of the District of Colum¬ 
bia, as follows: 4 He agreed to pay the costs of the 
litigation; he agreed to take as liis compensation 
a part of the land which was the subject of the 
suit, or a part of. the proceeds of sale of it, which 
amounts to the same thing; and his compensation 
was not a fixed sum of money, payable out of the 
proceeds of sale, but a contingent share of the 
very thing to be recovered, or of the money that 
might be received by way of settlement or com¬ 
promise; and the character of the enterprise, on 
the part of the attorney, was so plainly a specula¬ 
tive one, that in the deed the net results to him are 
mentioned as “profits”. If this be not champerty, 
we fail to see wherein there can be champerty.’ ” 

In Warder v. Newburgh , 40 App. D. C. 385, the Court 
held the agreement champertous because the attorney, 
although not expressly bound to pay the costs, was 
presumed to have assumed them as such implication 
necessarily arose from the facts of the case. 

In Noonan v. Gilbert, 63 App. D. C. 30, 31, 68 F. (2d) 
775, this Court said: 

“A court in the due administration of justice is 
bound to refuse its aid to enforce a contract that 
offends public policy. The invalidity of the con¬ 
tract may not be waived ‘by any system of plead¬ 
ing, or even by the express stipulation of the par- 
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ties. ? The question ‘was one which the court itself 
was bound to raise in the interest of the due ad¬ 
ministration of justice.’ Oscanyan v. Winchester 
Repeating Arms Co., 103 U. S’. 261, 267, 26 |L. ed. 
529; Steele v. Drummond, 275 U. S. 199, 2p4, 72 
L. ed. 238.” 

, 

See also: 

Trist v. Child, 21 Wall. 441, 22 L. ed. 623; 

McPherson v. Cox, 96 U. S. 404, 24 L. ed. 746; 

Harrington v. Long, 2 Mylne & K. 590. 

In Miles v. Mutual Reserve Fund Life 
108 Wis. 421, 434, 84 N. W. 159, the court 
assignment of an alleged cause of action to an attor¬ 
ney, pending action to enforce it, was on common law 
principles subject to the condemnation of the law of 
champerty and was absolutely void. The Couri said: 

i . 

“The law which condemns such transactions 
necessarily renders them absolutely void, and when 
a court is requested to refuse its aid in carrying 
out such a transaction, by a motion to dismiss the 
action in ivhicli the champertous agreement is in¬ 
volved, the motion should be granted . Moreover, 
the court may properly act on its own motion in 
dismissing the action, upon the illegal character 
of the transaction involved becoming apparent. 
When a trial court is made fully acquainted with 
the fact that a suit on trial before it is tainted with 
champerty, a failure to refuse to proceed ^herein 
in effect makes such court a party to the jillegal 
transaction. It has been said that ‘when it ap¬ 
pears satisfactorily to the court that the suit is 
affected by champerty, it is its duty not to permit 
itself to become the organ or instrument of carry¬ 
ing out the champertous agreement, but it ^hould 
repel the plaintiff and his suit.’ Webb v.| Arm¬ 
strong, 5 Humph. 379. 


Association, 
held that an 
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“ Champerty need not be pleaded and an issue 
need not be formed in regard thereto in order that 
it may be established and taken advantage of in 
the suit. It cannot be waived by any party to the 
litigation, nor stipulated out of the case. The 
taint of champerty does not affect the merits of a 
case at all, but affects the right of the champertor 
to Use the court, regardless of the mere, merits of 
his claim.” (Italics supplied.) 

The appellant (brief p. 5) relies on Gesellschaft fur 
Drahtlose T ele graphic. M.B„H., a corporation, v. John 
Wilson Brown III., 63 W. L. R. 581, 583-4, decided by 
this Court May 13, 1935 (certiorari denied Supreme 
Court IT. S. October 14, 1935, rehearing denied Novem¬ 
ber 11, 1935). That case does not in any sense 
uphold 1 the validity of a contract such as we have 
here. While it does hold that the common-law inhibi¬ 
tion of contingent fees as ipso facto champertous is not 
now the law of the Federal courts, it does not hold that 
a contract wherein the moving party is to assume the 
costs of litigation is without the law of champerty; and 
it could not do so without reversing its holdings in 
Johnson v. VanWyck, 4 App. D. C. 294, and Warder 
v. Newburgh, 40 App. D. C. 385, and going counter to 
the Supreme Court’s affirmance, in Peck v. Heurich, 167 
U. S. 630, of the decision in 6 App. D. C., 273. 

The language of Mr. Chief Justice Hughes in Santo\ 
Fe etc. Co. v. Grant Brothers Co., 228 U. S. 177, 188, 57 
L. ed. 787, 793, (Appellant’s brief, p. 5), referred to a 
contract between the railroad company and a contrac¬ 
tor for transporting supplies and employees, the con¬ 
tractor assuming risk of damage. 

In Casserleigh v. Wood, 119 Fed. 308, 311 (Appel¬ 
lant’s brief p. 6), an agreement to produce witnesses 








17 


to establish heirship to mining property, and tc| pay 
costs of the suit, on a contingent fee of two-thirds of 
the amount recovered, was held champertous and jvoid- 
able. 

The several cases cited (Appellant’s brief pp. 6-7-8) 
involving contracts for the furnishing of infornlation 
or services are not in point; the champertous nature of 
the present contract does not depend upon either of 
those features, nor do the cases hold that those fea¬ 
tures would validate a contract otherwise champejrtous. 

Brown v. Bigne, 21 Oregon, 260, 28 P. 11, 2^ Am. 
S. R. 753, 14 L. R. A. 745 (Appellant’s brief, p. |8), is 
cited and distinguished in Jolinson v. VanWyck, 4) App. 
D. C. 294, 319. The contract between Bigne and Brown 
was made at the earnest solicitation of Bigne, to prose¬ 
cute his claim to a half-interest in the real estate of 
his deceased partner. After Brown recovered the 
property Bigne repudiated the agreement, and charged 
it was champertous. The Court held that und^r the 
rule in Oregon the agreement was not champertous, 
though it stated such contracts should be “ carefully 
watched and closely scrutinized when called in ques¬ 
tion.” 

In Burnham v. Hesleton, 84 Maine 578, 24 A. 955 
(Appellant’s brief p. 8), the contract was to Collect, 
or attempt to collect, a demand, with no mention of a 
suit as one of the means to be employed. Nor c(id the 
contract in Stotsenberg, Admr., v. Marks et'cd., Execu¬ 
tors, 79 Ind. 193 (Appellant’s brief pp. 9-10), indicate 
that litigation was pending or anticipated. Thi$ point 
differentiates those cases from the instant case,!which 
does contemplate such means, since it provides for 
Merlaud’s payment of “solicitor’s and attorney’s fees 
and court costs” (R., p. 8). 


i 
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On the Face of the Bill, the Court Was Without Juris¬ 
diction of the Non-Resident Appellees, or of the 
Relief Sought Against Them. 

Although the Assignments of Error do not appear 
to refer specifically to any point except the decision 
that the contract was champertous, still appellant, on 
pages 11-12-13 of his brief, cites certain cases regard¬ 
ing the existence of a claimed assignment creating an 
equitable lien. 

The agreement in Ingersoll v. Coram , 211 U. S. 335, 
368, 53 L. ed. 208, 229-230, was to pay, in event of suc¬ 
cess, a fee of $100,000.00 “out of the funds secured 
from the estate.” The Court referred to the agreement 
as “security in a definite and written form”, and as not 
being “only a promise to pay”, and held that the in¬ 
dispensable conditions stated in Wright v. Ellison, 1 
Wall. 16—that there should be a distinct appropriation 
of the fund by the debtor and an agreement that the 
creditor should be paid out of it—were satisfied. 

In Barnes v. Alexander, 232 U. S. 117, 58 L. ed. 530, 
Barnes agreed to give “one-third of the fee which I 
have coming to me”. The court said: 

“The obligation of Barnes was as definitely 
limited to payment out of the fund as if the limi¬ 
tation had been stated in words, and therefore 
creates a lien upon the principle not only of Wylie 
v. Cox, 15 How. 415, but of Ingersoll v. Coram, 211 
U. S. 335, 365-368, which cites it and later cases.” 

The quotation ascribed to Barnes v. Alexander on page 
11 of appellant’s brief does not appear in the report 
of that case; similar language does appear, however, 
in In re Interborongh Cons. Corporation , 288 Fed. 334, 
349-351, which cites the Barnes case. 
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The quotation appearing on page 12 of appellant’s 
brief, as the doctrine laid down in Ronald v. Life j Assn., 
30 Fed. 228, In re Paschal, 10 Wall. 483, and R. R. Co. 
v. Wilson, 138 U. S. 507, is a quotation from Renick v. 
Ludington, 16 W. Va., 378, 392, included in the Opinion 
in R. R. Co. v. Wilson; there Wilson intervened in re¬ 
ceivership proceedings to recover compensation for 
services rendered which inured to the benefit of the 
receivership. 

Chief Justice Marshall, in Russell v. Clark 7 s Execu¬ 
tors, 7 Cranch 69, 89, 2 U. S. 459, 462, in settihg out 
the plaintiff’s position stated the general principle as 
quoted on p. 12 of appellant’s brief, but found ijn view 
of the character of the answer that ground of jurisdic¬ 
tion was totally withdrawn from the case. 

The quotation appearing on p. 12 from Droop v. 
Ridenour, 9 App. D. C., 98, is from the argunjent of 
counsel for appellant in that case; Ridenour had ab¬ 
sconded, and the bill was brought to reach his interest 
in real estate fraudulently conveyed by him. 

The quotation from Green v. Louisville <& I. ft. Co., 
244 U. S. 499, 520, does not apply to a suit in personam 
against non-resident defendants, based on a cqntract 
champertous on its face; neither at law nor in equity 
would the court 44 properly acquire jurisdiction” of 
such a case. 

Answering appellant’s contention supposedly in his 
brief supported by the above discussed cases, appellees 
contend that appellant could maintain his suit and se¬ 
cure service of process against the non-resident appel¬ 
lees only by establishing that it was a proceeding in 
rem, authorized by the statute (See. 105, D. C. Code) 

44 in suits for the enforcement of mechanic’^ liens, 
and all other liens against real or personal prop- 
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erty 1 within the District, and in all actions at law 
and in equity which have for their immediate ob¬ 
ject the enforcement or establishment of any law¬ 
ful right, claim, or demand to or against any real 
or personal property within the jurisdiction of 
the court . 79 

In Pennoyer v. Neff, 95 U. S’. 714, 24 L. ed. 565, the 
court said concerning service by publication (p. 727): 

“But where the entire object of the action is to 
determine the personal rights and obligations of 
the defendants, that is, where the suit is merely in 
personam, constructive service in this form upon 
a nbn-resident is ineffectual for any purpose ”. 

The decision (see p. 723) appears to find the reason for 
the statutory provisions partly at least in the state’s 
duty to protect its own citizens when they deal with 
non-resident owners of property within the state. 

See also: 

New York Life Insurance Co. v. Dunlevy, 241 
U. S. 518, 60 L. ed. 1140; 

Fidelity & Deposit Co. of Maryland et al. v. N. 
0. Nelson Mfg. Co., 59 App. D. C. 102; 

Backus Steam Heater Co. v. Simonds , 2 App. 
D. C. 290. 

In the Backus Steam Heater case, the relief asked 
depended upon a determination as to the validity of an 
assignment of patent. It was held the rights involved 
were strictly in personam, and that the statute provid¬ 
ing for service by publication did not embrace such 
proceedings. The Court said (p. 294): 

“Before any such decree could be made, it would 
be necessary to have the two non-resident defen¬ 
dants before the court. They have a right to be 
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heard before any such decree could be mad^' upon 
the subject matter of the bill, no matter how strong 
the allegations made against them, or how Strong 
the effect of the evidence exhibited with the bill. 
The rights involved are strictly in personam , and 
no decree can affect them, unless it be fojmded 
upon the control of the parties by the court, after 
due process served, or their voluntary appearance. 
The case rests upon general principles of ^quity 
jurisprudence, and not upon any mere statutory 
regulation or procedure. Wilson v. Sandford, 10 
How., 99.’ ’ 

In Findlay v. Florida East Coast Railway Company, 
3 Fed. Supp. 393, affirmed 68 F. (2d) 540, certiorari 
denied 54 S. Ct. 629, the court considered what the bill, 
read as a whole, aimed at and sought to bring about, 
and said: 

“If, by straining at it, the bill might bk con¬ 
strued to point to some specific property haying a 
local situs, this would not help appellants ’ si^it, for 
in its very nature and essence this is not a suit to 
establish a lien or fix a charge upon property in 
the district within the meaning of the section. It 
is an action in personam against defendants in 
which the gist of the relief asked is a personal de¬ 
cree against them.” 

The bill does not seek to establish a fixed or adju¬ 
dicated charge against property in this District, jbut to 
obtain a personal decree against the Hunters, under 
an alleged “equitable assignment” of an interest in a 
certain estate in the jurisdiction of the court below, 
because of an agreement made in Australia by Mer- 
laud, resident of Paris, France, with the Hunter^, con¬ 
cerning an unnamed and unlocated estate. 

The terms of Merlaud’s employment did not provide 
nor attempt to provide for any lien on the unnamed 
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fund which was to be recovered. There is no provision 
in the agreement that the “ commission ” shall be paid 
out of the amount to be recovered. 

In Trist v. Child, 21 Wall. 441, 22 L. ed. 623, an ap¬ 
peal from the Supreme Court of the District of Colum¬ 
bia, the court said: 

“It is well settled that an order to pay a debt 
out of a particular fund belonging to the debtor 
gives the creditor a specific equitable lien upon the 
fund, and binds it in the hands of the drawee. A 
part of the particular fund may be assigned by an 
order, and the payee may enforce payment of the 
amount against the drawee. But a mere agree¬ 
ment to pay out of such fund is not sufficient. 
Something more is necessary. There must be an 
appropriation of the fund pro tanto, either by giv¬ 
ing an order or by transferring it otherwise in 
such a manner that the holder is authorized to pay 
the amount directly to the creditor without the fur¬ 
ther intervention of the debtor (cases). 

“Viewing the subject in the light of these au¬ 
thorities, we are brought to the conclusion that the 
appellee had no lien upon the fund here in ques¬ 
tion. The understanding between the elder Child 
and Trist was a personal agreement. It could in 
nowise produce the effect insisted upon. For a 
breach of the agreement, the remedy was at law, 
not in equity, and the defendant had a constitu¬ 
tional right to a trial by jury. If there was no 
lien, there was no jurisdiction in equity.’’ 

In Thurston v. Bullowa, 42 App. D. C. 18, the agree¬ 
ment was for a fee which was to be “an amount of at 
least a sum equal to one third of what would be re¬ 
covered,” and it was claimed that this was an assign¬ 
ment. The Court said: 

“To constitute such an assignment the agree¬ 
ment must be to pay the attorney a specific amount 
or percentage out of the fund recovered, or words 
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equivalent, which clearly import an intention of 
the parties to make the fund liable for the attor¬ 
ney’s fee”, 

- 

citing the opinion of Mr. Justice Harlan in Nytt v. 
Knut, 200 U. S. 12, 50 L. ed. 348, in which it wa^ said 
of an agreement to pay “a sum equal to 33 1/3 pe^ cent 
of the amount allowed on the claim ’ ’: 

i 

. 

“Such an agreement did not give the attorney 
any interest or share in the claim itself no!r any 
interest in the particular money paid over to the 
claimant by the government.” 

In Taylor v. Wharton , 43 App. D. C. 104, an agree¬ 
ment for a retaining fee and a “further fee of 1.5 per 
cent upon the amount recovered” was held not tjo give 
the attorney an equitable lien upon the fund when re¬ 
covered, the amount of which was simply to afford the 
basis upon which to compute the fee. 

In State Central Savings Bank v. Ilemmy (C. d. A. 8, 
April 25, 1935), 77 F. (2d) 458, one Brody borrowed 
$300 from the bank, under an agreement to repay! it out 
of proceeds received by him, under certain fire insur¬ 
ance policies, on account of fire damage to his prop¬ 
erty. The Court said: 

“The rules of law necessary to have in mind in 
determining whether an equitable assignment is 
here present are as follows: A mere agreement 
or promise by a debtor to pay his debt ouft of a 
specified fund belonging to or coming to himj is not 
an equitable assignment of such fund (cases). 
There must be a distinct appropriation of tht fund 
for that purpose (cases). Such appropriation 
must amount to a transfer and an establishment 
of a right in rem (cases).” 

In Cameron v. Boeger , 200 Ill. 84, 65 N. E. 690, 93 
A. L. R. 683, the agreement in question provided that 
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attorneys should receive as compensation “one third 
of whatever is realized or obtained as the result of any 
such litigation”. The court pointed out the distinc¬ 
tion between an actual assignment of a claim or fund 
and a mere promise to pay a part of such debt or claim 
when collected, and said: 

1 i By the terms of that contract there was no as¬ 
signment, equitable or otherwise, to the appellants 
of any interest in the subject-matter of the suit 
* 1 * *. The contract was a personal agreement 
on the part of * * * ‘the first parties hereto', 
to pay to appellants fees the amount of which was 
to be determined by what was recovered.” 

It is appellees' contention that the bill sets out a 
suit only in personam, in which substituted process 
against the Hunters is ineffectual; that the contract 
upon which Merlaud is seeking to recover is, under the 
laws of this jurisdiction, plainly champertous, and 
would place him in no position to recover even if he 
had the Hunters properly in court. It is therefore re¬ 
spectfully submitted that the judgment of the court 
below finding said contract champertous and dismissing 
the bill should be affirmed. 
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